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7. Mutual Mistake— Pay/»<?nJ of money — Interest. Where money has been 
paid and received under a mutual mistake of fact, and no fraud or misconduct can 
be imputed to the party from whom the money is sought to be recovered, interest 
will not be allowed except from the time when the mistake was discovered and 
demand made. 



Bristol Iron & Steel Co. v. Thomas and Others. — Decided at 

Wytheville, July 16, 1896.— Keith, P. Absent, Harrison, J: 

1. Chancery Practice — BUI to wind up insolvent corporation — Parties. Upon 
a bill filed by a creditor of an insolvent corporation solely for the purpose of 
winding up its affairs and of subjecting its property and franchises to the payment 
of its debts, the shareholders are neither necessary nor proper parties if no relief 
is sought against them. They are represented by the company. 

2. Mechanics' Lien — Assignment of claim before lien perfected — Rights of as- 
signee. The right to perfect an inchoate mechanics' lien, existing in a contractor 
under section 2475 of the Code, passes by his general assignment for the benefit of 
his creditors to his assignee, and the assignee, on completion of the work, may take 
the necessary steps to perfect the lien, although the statute is silent on the subject. 

Donaldson v. Levine and Others. — Decided at Wytheville, July 
30, 1896. — Cardwell, J. Absent, Harrison, J: 
1. Chancery Jurisdiction — Reformation — Mutual mistake — Presumption — 
Burden of proof. While courts of equity have jurisdiction to reform written in- 
struments on the ground of mutual mistake, yet the presumption is that the writing 
speaks the final agreement of the parties, and the burden is on the complainant 
to overcome this presumption, and to do so the mistake must be plain, and estab- 
lished by the clearest and most satisfactory proof. In the case in judgment this 
has not been done. 



Lyle, Trustee, and Others v. Commercial National Bank and 
Others. — Decided at Wytheville, August 4, 1896. — Buchanan, J. Absent, 
Harrison, J: 
1. Chancery Practice — Appointment of a receiver. The appointment of a 
receiver is always a matter resting in the sound judicial discretion of the court, 
to be exercised or refused as may be right and proper under all the circumstances 
of the case. Upon a bill filed to set aside a deed upon the ground that it was 
made with intent to hinder, delay, and defraud the complainant and other 
creditors of the grantor, and that a fictitious debt was therein secured, and pray- 
ing the appointment of a receiver, the action of the trial court in appointing a 
receiver will not be reversed where it appears that the grantor and trustee had 
notice of the intended application and did not, by affidavit or otherwise, deny the 
fraudulent intent of the grantor, or knowledge thereof of the trustee, or the char- 
acter of the debt charged to be fictitious. 

Dickenson v. Bankers Loan & Investment Co. and Others. — 

Decided at Wytheville, August 4, 1896. Buchanan, J. Absent, Harrison, J: 

1. Chancery Practice — Fraud — How charged — Contradictory statements in bill. 

Fraud is a conclusion of law, and the facts relied on to constitute it must be stated 
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in the bill, and must, when taken together, be sufficient to make out. a case of 
fraud. It is not sufficient simply to charge fraud, without stating the facts which 
constitute it, nor to state the facts tending to show fraud, if they are followed by 
other statements contradictory thereof. 

2. Usury — Purchaser agreeing to pay usurious debt of his vendor as part of pur- 
chase price. Where land, subject to an usurious deed of trust, is conveyed to a 
grantee who assumes payment of the debt named therein as a part of the consid- 
eration for the conveyance, the grantee cannot set up the usury as a defence to a 
sale under the deed of trust. The usury was a personal defence to the grantor 
which he has waived by the sale. 

3. Chancery Jurisdiction — Injunction to prevent transfer of negotiable notes. 
A grantee who has been defrauded by his grantor may come into a court of equity, 
and, upon a charge that his grantor is insolvent, and has transferred without con- 
sideration his unpaid negotiable purchase-money notes to a third person for the 
purpose of defrauding the grantee, may enjoin such third person from assigning 
or transferring the notes and have the same cancelled so far as necessary to pro- 
tect such grantee. 

Hudson v. "Waugh. — Decided at "Wytheville, August 4, 1896. — 
Keith, P. Absent, Harrison, J : 
1. Rescission — Fraud — Mutual mistake — Diligence. Rescission of a contract of 
sale of real estate will not be accorded a vendee, either on the ground of fraud or 
of mutual mistake, unless the application therefor be made with due diligence. 
The vendee should promptly repudiate the contract and offer to make restitution 
to his vendor of the benefits he has received. If, after knowledge of the facts 
constituting grounds for the rescission, the vendee continues to use the property as 
his own and to make monthly payments on a debt which he has assumed as a part 
of the purchase price, and makes no complaint to his vendor whom he has fully 
paid, and, in the meantime, the property greatly, depreciates in value, a court of 
equity will not thereafter entertain his bill for a rescission of the contract. 



Michie and Others v. Cochran and Others. — Decided at Staun- 
ton, October 5, 1886. — Riely, J: 

1. New Trial — Conflict of evidence — Province of jury. It is the province of the 
jury to weigh the evidence and determine what facts it proves. If there is a con- 
flict of evidence, and the trial court concurs with the jury and refuses a new trial, 
the Court of Appeals will not disturb the verdict. 

2. Instructions — Evidence to support — Weight of evidence. If an instruction is 
asked which correctly propounds the law, it should be given, if there is evidence 
tending to prove the supposed case, of however little weight the evidence may 
appear to the court to be entitled, or however inadequate in its opinion to make 
out the supposed case. But it is for the court to determine whether there is any 
evidence which tends to prove the supposed case. Having so determined, an in- 
struction, otherwise correct, is not vitiated by adding "there being some evidence 
tending to" make out the case supposed. Though it is the province of the jury 
to weigh the evidence, this is not the expression or intimation of an opinion on 
the weight of the evidence. 



